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[. INTRODUCTION

Petitioners oppose respondents and real partiesin interest’s (collectively,

“respondents ) demurrer to petitioners’ First Amended Verified Petition for Writ of Mandate
and Complaint for Declaratory and Injunctive Relief and Attorney’ s Fees (“Amended Petition”).
Respondents demur to each of petitioners’ Causes of Action on the general and specific grounds
described below. Each of these groundsis devoid of merit, as the following demonstrates.

. ARGUMENT

A. Standard of Review.

In ruling upon ademurrer to a petition for writ of mandate, the trial court must accept
the truth of al well-pleaded allegations thereof. BrenericAssociates.\City of Del Mar(1998)
69 Cal.App.4th 166, 180. In applying this standard, “[t]his court must assume the truth not only
of al facts properly pled, but also of those facts that may be implied or inferred from those
expressly alleged in the complaint.” City of Atascadex v. Merrill Lynch(1998) 68 Cal.App.4th
445, 459. “In the construction of apleading, for the purpose of determining its effect, its
allegations must be liberally construed, with aview to substantial justice between the parties.”
C.C.P. §452; 5 Witkin, California Procedue, 4th ed., “Pleading” at section 403, and cases
cited therein.!

B. The Action is Not Time-Barred By Govenment Code Setion

65009(cf1)(F).

Respondents argue that Government Code section 65009(c)(1)(F) governs the filing and
service of thisaction. Resp. Memo. 2-4. Section 65009(c) imposes a 90-day limitations period
upon actions that challenge a variety of enumerated local zoning and planning decisions. Gov.
C. 865009(c)(1)(A)-(F). In particular, section 65009(c)(1)(F) appliesto decisions
“[c]oncerning any of the proceedings, acts or determinations taken, done, or made prior to any
of the decisions listed in subparagraphs (A), (B), (C), (D), and (E).” Id., emphasis added. The
California Supreme Court has consistently held that statutes of limitations are to be construed
narrowly so as to maximize opportunities for cases to be judged on their merits. See, @.,
Sekdee v Lintz, Williams & Rothbeg (1985) 38 Cal.3d 46, 57 (finding that public policy
favors strict construction of statute of limitations and disposal of litigation on the merits).
Respondents’ Settlement Agreement challenged herein does not fall under the purview of
section 65009 because, as discussed below, it is not the type of agency action which section
65009 isintended to cover. Furthermore, an appropriately narrow construction of section 65009
that sustainsits constitutionality, as discussed below, does not bar petitioners' suit.

"Insofar as respondents have relied on materials outside the Amended Petition, such
reliance undermines their demurrer. 5 Witkin, California Procedure (4th ed. 1997), “Pleading,”
8 900 (collecting cases); Kleiner v Garrison(1947) 82 Cal.App.2d 442; Jodin v. HAS Ins
Brokerage(1986) 184 Cal.App.3d 369, 374. Intheinterests of judicial economy, petitioners will
not pursue this objection.
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1. The Sdtlement Agreement Is Not a Decision Subject to the Planning and
Zoning Law, and Respandents’ Interpretation Is Contrary to the
Legidature’s Intent

As noted in Government Code section 65009(a)(2) and (a)(3), the statute is intended to

protect decisions made by alocal government agency “pursuant to this division” against delayed
challengesin court. Thedivision that contains section 65009 is Division 1 (Planning and
Zoning) of Title 7 (Planning and Land Use) of the Government Code. The Settlement
Agreement is not a decision made pursuant to thisdivision. Division 1 addresses procedures
for developing and adopting general and specific plans, zoning ordinances, zoning regulations,
and development agreements, but not settlement agreements disposing of litigation. See. g.,
Gov. C. 88 65100-65763, 65800-65912, 65913-65914,65920-65963.1, 65995-66009. Because
settlement agreements are not discussed in Division 1, Division 1 does not apply to such
agreements. WIdIif e Alivev. Chickering(1976) 18 Cal.3d 190, 196 (expressp unius est
exdusio alterius).

Section 65009 is intended “to provide certainty for property owners and local
governments regarding decisions made pursuant to this division.” Gov. C. 8 65009(a)(3).
Because the Settlement Agreement is not a decision made pursuant to this division, it is not the
type of decision for which section 65009 was created to provide certainty. See Wdlif e Alivev.
Chickering,18 Cal.3d at 196, supra. Although the Settlement Agreement purports to set
conditions for the creation and approval of a specific plan within the categories contemplated by
Division 1, it was not adopted “ pursuant to” the procedures prescribed for creating specific
plans delineated in Division 1. For instance, Division 1 instructs the planning commission, not
the city council, to create the specific plan. Gov. C. § 65450. The planning commission must
then hold at |east one public hearing before approving any recommendation for the adoption of
the plan. Gov. C. 8 65353. Before the legidative body can adopt any planning commission
recommendation, it must then hold another public hearing after providing sufficient notice to the
public. Gov. C. §65355. None of these procedures were followed in respondents’ approval of
the Settlement Agreement.

Other cases that have applied section 65009 have applied it to agency decisions that were
undertaken, unlike this one, * pursuant to the division” —typically with public notice and
hearings in advance of the decision. In Napa Citizensfor Honest Government v. Ngpa County
Board of Sypervisors (2001) 91 Cal.App.4th 342, the court interpreted section 65009 to prevent
attacks on the decision to adopt or amend a general or specific plan more than 90 days after the
decisionismade. Id. at 388. In that case, the challenged agency had conducted hearings,
reviews and related proceedings for the Updated Specific Plan at issue prior to making the
decision that was held subject to section 65009. Id. at 353-354. In sharp contrast here, the City
signed a confidentiality agreement prohibiting any prior publication of itsintent to create a
Downtown Area Plan. In fact, the Settlement Agreement specified that the City would hold
public hearings on the DAP after the decision to sign the Settlement Agreement, rather than

PETITIONERS OPPOSITION TO DEMURRER -2-




© 00 N o o b~ w N P

NN DN NN DN NNDNPR R P B B P P PR
® N 60 R O N P O © 0N OO o0 W N P O

prior to it. Settlement Agreement (“SA”) at 9 (11.B.5) (Resp. RIN at Ex. D).

Because the stated intent of the statute was not to cover settlement agreements, and
because respondents’ interpretation of the statute would generate uncertainty by limiting judicial
review of decisions clearly outside Division 1 — such as the subject Settlement Agreement —
applying section 65009 to the Settlement Agreement here would violate the settled rule of
statutory construction that

Once a particular legidative intent has been ascertained, it must be given effect
“even though it may not be consistent with the strict letter of the statute.” (Dickey
v. Raisin Poration Zone No. 1(1944) 24 Cal.2d 796, 802.) As we stated nearly a
half century ago in In re Haineg1925) 195 Cal. 605, 613: ‘ The mere literal
construction of asection in a statute ought not to prevail if it is opposed to the
intention of the legislature apparent by the statute; and if the words are
sufficiently flexible to admit of some other construction it isto be adopted to
effectuate that intention. The intent prevails over the letter, and the letter will, if
possible, be so read as to conform to the spirit of the act.’

Friends d Mammah v Board o Swypervisors of Mono Caunty (1972) 8 Cal.3d 247 at 259. The
Legislature sintent to restrict only challengesto Division 1 decisionsis clear from section
65009(a)(3). Judicial review of the Settlement Agreement would help to assure that decisions
such as the contemplated Downtown Area Plan (“DAP”) that are made pursuant to this division
are properly carried out, thus providing greater certainty for property owners and local
governments rather than less. Respondents' attempt to forestall judicial review of the
Settlement Agreement subverts the purpose of section 65009 by allowing a potentially unlawful
specific plan to be adopted in the future.

2. Section 65009(q)L)(F) Must Be Constued So As to Uplold Its
Constitutionality
Statutes must be construed in a manner that upholds their constitutionality. Associated

Homebuilders v. City of Livermore (1976) 18 Cal.3d 582, 596-598 (courts should construe
enactments to give specific content to terms that might otherwise be unconstitutionally vague).
As section 65009(c)(1)(F) has been applied by respondents, it is unconstitutionally vague.
“[D]ue process principles require reasonabl e notice and an opportunity to be heard before
governmental deprivation of a significant property interest.” Kennedy v. City of Hayward
(1980) 105 Cal.App.3d 953, 960, citing Horn v County of ¥ntura(1979) 24 Cal.3d 605 at 612.
The Settlement Agreement, to the extent it affects local land uses, implicates due process
because “the individual's interest in his property is often affected by local land use controls, and
the ‘root requirement’ of the due process clauseis ‘that an individual be given an opportunity
for ahearing before he is deprived of any significant property interest, except for extraordinary
situations where some vaid governmental interest . . . justifies postponing the hearing until after
theevent.... (Citation.)” Smtt v. City of Indian W&lls (1972) 6 Cal.3d 541, 549. Even
“adjoining landowners who are not city residents may enforce these duties by appropriate legal
proceedings and have standing to challenge zoning decisions of the city which affect their
property.” Id. “[L]and use decisions which ‘substantially affect’ the property rights of owners
of adjacent parcels may constitute ‘deprivations' of property within the context of procedural
due process.” Horn, supra,24 Cal.3d at 615.

PETITIONERS OPPOSITION TO DEMURRER -3-
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Section 65009(c)(1)(F), if applied as respondents urge, would deprive persons with due
process rights of adequate notice because it is unconstitutionally vague. Vagueness violates “the
core due process requirement of adequate notice” People vAcuna(1997) 14 Cal.4th 1090,
1115 (emphasisin original). Statutes must provide fair warning and set standards to avoid the
arbitrary implementation of laws. Cranston vCity of Richmon@1985) 40 Cal.3d 755, 763. A
statute is impermissibly vague when it “‘ forbids or requires the doing of an act in terms so
vague that men of common intelligence must necessarily guess at its meaning and differ asto its
application.”” People vAcuna(1997) 14 Cal.4th 1090, 1115, citing Comally v. General Cond.
Co.,269 U.S. 385, 391 (1926).

Section 65009(c)(1)(F) purportsto limit litigation “concerning” any of the *proceedings,
acts or determinations’ that occur “prior to” the more specific land use decisionslisted in
subparagraphs (A) through (E). Because there is presently no guarantee that a Downtown Area
Plan will ever be created or approved, and because even the proposedapproval of the
Downtown Area Plan would not take place until 2009 (well beyond the 90-day horizon of
section 65009), it isimpossible for petitioners or anyone else to state with certainty at the
present time that the Settlement Agreement is occurring “prior to” a specific future land use
decision of the types contemplated by section 65009(c)(1)(A)-(E).

In Beresfod Neighbohood Association.\City of San Mate(1989) 207 Cal.App.3d
1180, the court found that a city council meeting at which the San Mateo City Council granted
an application for certification of an EIR, various permit approvals, a zoning variance, and
general plan amendments for asenior citizens' housing project, did not trigger the statute of
limitations set forth in section 65009. Id. at 1185, 1187. Instead, the court held that for the
purposes of 65009, the zoning amendment “decision” did not occur until the ordinance was
adopted- in that case, fourteen days after the city council meeting at which the application was
merely granted The court so held despite the fact that the first city council meeting included a
public hearing on the project and even a notice declaring that “May 4th [the date of thefirst city
council meeting] isthe date of decision.” Id. at 1185, 1187.

The court’ s decision was reached, in part, to avoid the impractical result were section
65009 interpreted to require litigation at each step of an unpredictable course of agency action:

We are aware of no requirement that a city adopt a zoning ordinance within 120 days’ of
itsintroduction. If introduction of a zoning ordinance is the "decision” for purposes of
section 65009, then parties seeking to challenge an ordinance could be placed in the
position of having to file suit beforeit is adopted. We do not believe that the legislature
intended to create such an anomaly when it enacted section 65009, and therefore reject
the city's argument.
Id. at 1187. Like the petitioner in Beresford, petitionersin this case should not be forced to
litigate each step of a process with an uncertain endpoint. The Settlement Agreement included
no requirement that the Downtown Area Plan be approved or adopted within 90 days (or any
other short, specific period) of the May 24, 2005 closed session at which the Settlement

Agreement was signed. If the Downtown Area Plan is the decision that the Settlement

?Section 65009 was amended in 1995 to shorten the limitations period from 120 to 90
days.
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Agreement is considered “prior to,” within the meaning of section 65009(c)(1)(F), Beresford
holds that applying the short 90-day statute of limitations to a suit against the Settlement
Agreement would yield an unjust and anomal ous result, contrary to the Legislature’ sintent.

3. Respandents’ Application of the Satute Violates the “La st Act” Doctrine

In general, where the subject of litigation is a continuous chain of events or course of
conduct, the cause of action accrues at the time of the final act in the series. When lawsuits
involve multiple actions and decisions by a government agency, the last act rule is followed and
preserves the cause of action on the basis of the last act. ElI Dorado Union High School Dist. v
City of Placerville(1983) 144 Cal.App.3d 123, 129-130 (where city filed two EIR notices of
determination, an action filed within 30 days of the later notice was timely); Furey v City of
Sacramato (1979) 24 Cal.3d 862, 876 (in action for invalidation and damages involving
multiple city actions, including general plan amendment, rezoning, and sewer assessment, action
was not barred by short limitation on attacking specia assessments); County of Amador.\El
Dorado County \Ater Ageng (1999) 76 Cal.App.4th 931, 962-65 (agency’ s notice of
exemption under CEQA did not trigger limitations period because the decision described in the
notice was too vague and inchoate).

Here, respondents seek to start the limitations period with the fir st act, rather than the
last act. Resp. Memo. 3. No land use approval has yet taken place; indeed, the DAP approval
contemplated by the Settlement Agreement may not take place until 2009, if ever. The last act
doctrine precludes the type of catch-22 that section 65009(c)(1)(F) might otherwise create.

C. Petitioners Request Delaratory Relief to Prevent Respondents’ Threatened
Violation of CEQA’s Requirements.
The City claims that petitioners’ First Cause of Action, aleging that the Settlement

Agreement violates CEQA, is without merit because neither CEQA nor the CEQA Guidelines
requires environmental review of a settlement agreement, because it is an untimely collateral
attack on The Regents' certification of the 2020 Long-Range Development Plan (“LRDP”) EIR,
and because consideration of petitioners’ claim would run counter to public policy favoring
quick resolution of CEQA claims. Resp. Memo. 5-6. Respondents are wrong on all counts.

Because the Settlement Agreement purports to prevent the City from complying with
CEQA inthefuture, it violates CEQA. The Settlement Agreement purports to require that the
City certify an EIR that will: (1) “accommodate UC Berkeley development in a manner
satisfactory to the Regents;” (2) include mitigation measures “ acceptable to UC Berkeley and
applicable to al projectsin the Downtown Area, regardiess of ownership or sponsorship;” and
(3) be based on a*“ determin[ation of] the feasibility of mitigation measures’ acceptable to the
University. SA at 11.B.6 and 7. These preordained findings violate CEQA, which “compels an
interactive process of assessment of environmental impacts and responsive project modification
which must be genuine. It must be open to the public, premised upon afull and meaningful
disclosure of the scope, purposes, and effect of a consistently described project, with flexibility
to respond to unforeseen insights that emerge from the process. Accordingly, gauging the
completeness and legal adequacy of the EIR and its detailed project description is only possible
afterthe CEQA process has been completed.” County of Inyo v City of Los Angdes (1984) 160
Cal.App.3d 1178, 1185, emphasis added. Because the Settlement Agreement purports to restrict
the City’s exercise of necessary CEQA discretion in conducting the CEQA process and
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responding to public and agency comments thereon, and preordains a CEQA decision that
conformsto the University’s LRDP EIR, includes only mitigation measures “acceptable to UC
Berkeley,” and ultimately “accommodate]s] UC Berkeley development in a manner satisfactory
to the Regents,” the Settlement Agreement is demonstrably “violative of CEQA.” RJN, Ex. D
(SA) at 11.B.6 and 7; County of Inyo, syora, 160 Cal.App.3d at 1186.

Furthermore, CEQA requires the legislative body of local agenciesto exercise ultimate
approva authority over the adequacy of EIRs. Vedanta Societgf Southern Caldrnia v
California Quartet, Ltd(2000) 84 Cal.App.4th 517, 527-530. “Neither the CEQA nor the state
guidelines authorize [a] city council to delegate its review and consideration function to another
body. Delegation isinconsistent with the purpose of the review and consideration function
since it insulates the members of the council from public awareness and possible reaction to the
individual members environmental and economic values. Delegation isinconsistent with the
purposes of the EIR itself.” 1d., quoting from Kleist v. City of Gendale (1976) 56 Cal.App.3d
770, 779. The Settlement Agreement violates this principle because it purports to divest the
City Council of exclusive authority to certify the DAP EIR, and substitutes therefor a*“joint”
process requiring the University’ s concurrent approval of the EIR and its underlying DAP,
despite the University’ s markedly different interests with regard to the nature, density and
intensity of land uses (and appropriate measures to mitigate their impacts) in and near the
University campus.

CEQA and its regulations require that |ead agencies a one determine the adequacy of
EIRs and the sufficiency and feasibility of mitigation measures proposed to avoid or reduce a
project’ s environmenta impacts as identified in the EIR. “So significant isthe role of the lead
agency that CEQA proscribes delegation.” Planning & Conservation League DRepartmat of
Water Resaurces (2000) 83 Cal.App.4th 892, 907 (“PCL v. DWR'). The CEQA Guidelines
likewise make clear that the lead agency has specific and non-delegable duties of environmental
review that the City could not surrender to the University. SeeFirst Amended Petition
(“Am.Ptn.”) at 113, 14.

CEQA has frequently been applied to the planning stages of projects, before afull-
fledged project has emerged. In Bozung v. Local Agency Formation Conmission of \éntura
County(1975) Cal.3d 263, 283, the California Supreme Court addressed CEQA’s application to
the early planning stages by stating that “obvioudly” it is“desirable that the precise information
concerning environmental consequences which an EIR affords be furnished and considered at
the earliest possible stage.” The Court in Sundstom v County of Mendocin(l988) 202
Cal.App.3d 296, 307 reiterated that “the policy of CEQA . . . requires environmental review at
the earliest stage of the planning process.” “Environmental problems should be considered at a
point in the planning process ‘where genuine flexibility remains;’” deferring “environmental
assessment to a future date” runs counter to CEQA policy. 1d. The Settlement Agreement does
not escape CEQA’s purview simply because the DAP has not yet been approved.

Petitioners First Cause of Action is not, as respondents claim, an attempt to bring a
collateral challenge against The Regents’ certification of the 2020 LRDP EIR. Resp. Memo. 6.
The certification of that EIR isnot at issue here, for the simple reason that a successful
challenge to the Settlement Agreement could not prevent The Regents from certifying the 2020
LRDP EIR. Nevertheless, the City itself may not tie its own hands and prevent itself from
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discharging its lawful duties as lead agency under CEQA through this Settlement Agreement:

So significant isthe role of the lead agency that CEQA proscribes del egation.
This prohibition was articulated in Kleist v. City of Gendale (1976) 56
Cal.App.3d 770, 779: ‘ Neither the CEQA nor the state guidelines authorize the
city council to delegate its review and consideration function to another body.
Delegation is inconsistent with the purpose of the review and consideration
function since it insulates the members of the council from public awareness and
possible reaction to the individual members environmental and economic values.
Delegation isinconsistent with the purposes of the EIR itself.’

PCL v DWR, supraB83 Cal.App.4th at 907.

Finally, respondents distort CEQA’ s policy favoring quick resolution of cases to displace
equally vital CEQA policies. Resp. Memo. 5. Although needless and counterproductive delay
may violate CEQA, “the Legislature intended [ CEQA] to be interpreted in such a manner asto
afford the fullest possible protection to the environment within the reasonable scope of the
statutory language.” Friends of Mammoth, supr&,Cal.3d at 259. In any case, respondents are
premature in accusing petitioners of subverting CEQA “into an instrument for the oppression
and delay of social, economic, or recreational development or advancement,” as the applicable
statute of limitations has not, in fact, yet run. Resp. Memo. 5, citing CEQA Guidelines §
15003()).

D. Res JudicataDoes Not Apply to Petitioners’ Fir st Causeof Action.

Respondents claim that the First Cause of Action is precluded under the doctrine of res
judicata. Resp. Memo. 7:11-12. Respondents contend that “two previous sets of litigants have
attempted to convince this Court to vacate the Settlement Agreement and the City’ s voluntary
dismissal of its case” and that “the same primary right in at stake in this Petition has been
previously decided”. 1d. 7:12-14, 8:13. Respondents misstate the doctrine.

A determination isres judicata as to subsequent proceedings where: (1) the identical
issue is under consideration; (2) afinal judgment was reached on the meritsin the earlier
adjudication; (3) the party against whom res judicatais now asserted was a party or in privity
with aparty in the prior action. Clemmer vHartford InsuranceCo. (1978) 22 Cal.3d 865, 874;
French v Rishell (1953) 40 Cal.2d 477, 479; Bernhad v. Bank of Ameca (1942) 19 Cal.2d
807, 813. None of these conditionsis met here.

Respondents contend that the “ primary right theory” is applicable here to determine
whether the claims brought in this Amended Petition and in prior complaints assert the same
cause of action. Resp. Memo. 7:26-27, citing Slater v Blackwood1976) 15 Cal.3d 791-795; 7
Witkin, California Procedure, “ Judgment” 88 280 & 350 (4th ed. 1997). Respondents then
incorrectly characterize the injury alleged, claiming that in both cases “the complaining parties
were allegedly prevented from intervening in the City of Berkelg action because of the
Settlement Agreement and resultant voluntary dismissal of thelitigation.” Resp. Memo. 8:11-
13. However, theinjuries and wrongs aleged in the current and previous complaints are easily
distinguishable. The prior proceeding concerned a motion to intervene which was denied on a
proceduralground. Resp. Memo. 7:17-20. The Petition at issue here does not complain that
petitioners were prevented from intervening due to the Settlement Agreement; instead, it
complains that the Settlement Agreement itself is unlawful onitsface. Petitioners do not seek
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to intervene in the City of Berkelg action, an action which concerned U.C. Berkeley’' s 2020
Long Range Development Plan (“LRDP”). The current litigation does not seek to set aside the
LRDP. Instead, “[p]etitioners seek awrit of mandate setting aside, a declaration invalidating,
and writ of prohibition and injunction forbidding any implementation of, the City’ s Settlement
Agreement . ...” Am.Ptn.2:18-19. Petitioners now seek to set aside the Settlement Agenent
asillegal on severa independent grounds; the prior action sought intervention in litigation to set
aside the 2020 LRDP Because each action challenged an entirely different agency decision, the
evidence that would demonstrate each decision’sillegality is completely different, and the
remedy that would vindicate petitioners' right differsin each action, each action involves a
separate set of facts and cannot share a primary right. Brendli Amedeo, SP.A. v. Bakara
Furniture (1994) 29 Cal.App.4th 1828, 1837. Respondents cannot so casually conflate the
notabl e distinctions between the two very different primary rights, and (as described more fully
below) neither right has been previously decided on the merits; thus, res judicata does not apply
on the basis of the primary right doctrine.

Second, no fina judgment was reached on the merits in the earlier proceeding. As
respondents acknowledge, the motion to intervene made by petitioners Friberg and Wagley was
denied on aprocedural ground, that the case had already been dismissed. Resp. Memo. 7:17-20.
Res judicata applies only when afinal judgment on the merits of a prior case has been issued.
Erlich v Superior Court (1965) 63 Cal.2d 551, 557. Thus, res judicata does not apply to the
cause of action alleging that the Settlement Agreement violates CEQA.

Finally, petitioners are neither a party, nor in privity with a party, to any previous case
considering the identical issue and decided on the merits. The motion to intervene of petitioners
Friberg and Wagley did not concern the same primary right as this case, and its merits were
never adjudicated, as discussed above, because it was denied on procedura grounds. Judgments
that are not on the merits of acase are not res judicata. Goddad v Security Ttle Ins. &
Guarantee C0(1939) 14 Cal.2d 47, 53. Mr. Mutnick’s motion was also denied on a procedural
ground. Judge Sabraw’s order did not “treat[] this motion as amotion to vacate,” as
respondents incorrectly claimed (Resp. Memo. 7:21-23), but denied the motion because the
inquiry sought could only be made by the court “as part of a determination on a motion to vacate
ajudgment” and no such motion to vacate was made. Order Denying Motion, City of Berkelg
v. University of California, BerkelefRJIN, Ex. C).

Furthermore, Mutnick isnot in privity with any of the current petitioners and did not
claim to represent their interestsin his motion. In order for petitionersto bein privity with
Mutnick, they must have had an identical interest to, and adequate representation by, Mutnick in
his prior action, and the circumstances must have been such that petitioners could reasonably
expect to be bound by the prior adjudication of Mutnick’s claim. Lynch v Glass (1975) 44
Cal.App.3d 943, 948. Such an expectation might be present if petitioners had some proprietary
or financial interest in, and control over, Mutnick’s action, or if Mutnick had been acting in a
representative capacity for petitioners. See44 Cal.App.3d at 949. In Lynch v Glass, as here,
petitioners had no control over the case and had no relationship with the prior plaintiff that
would put them on reasonable notice of thelitigation’s binding effect. 44 Cal.App.3d 949; see
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also Mcta v. Merle Noman Casnetics (1993) 19 Cal.App.4th 454, 468.

Because the issue under consideration now is not identical with any issue previously
decided, no final judgment on the merits of this issue has been reached in any prior proceeding,
and because no petitioner was a party or in privity with a party in a prior action where thisissue
was adjudicated on the merits, res judicata has no application here.

E. The Sdtlement Agreement Violates the California Constitution and the
Berkeley City Charter.
Respondents argue that The Regents, exempt from most legidlative controls, from the

City’ sland use authority, and able to “acquire and devel op property in the City’ s downtown in
any way it wishes,” have been merely “accommodated” by the City through the Settlement
Agreement. Resp. Memo. 8:22-9:1, 9:10-11. Respondents assert that the City’s
accommodation of The Regents' plans for new University development “isafar cry from
delegating the City’ s police power to the University.” Resp. Memo. 9:12-13. However, the
Settlement Agreement did more than merely accommodate land use planning processes to which
The Regents had a pre-existing right; it took away the City’ s power to control property that is
naot already under University control.

As petitioners clearly stated in their Amended Petition, substantial authority was
delegated to The Regents “over the City’ s land use planning and environmental controls over
the City's downtown area and neghborhoods adjacent thereto,” land and areas which are not
entirely owned or controlled by The Regents. Am.Ptn. 22, §49. The “Downtown Area,” for
instance, was redefined in the Settlement Agreement as “the area bounded by Hearst, Oxford,
Dwight and Martin Luther King, Jr. Way,” land that not only encompasses heretofore residential
areas but is for the most part privately held by parties other than The Regents. Am.Ptn. at 3:25-
26, 14.a.

According to Alameda County Land Use Assn. v. City of Hayward (1995) 38 Cal.App.
4th 1716, a city may not contract away its right to exercise its police power in the future,
including the ability to adopt future land use regulations. The memorandum of understanding in
that case, adopted by two adjacent cities and a county, purported to restrict the ability of each
government to adopt an amendment to its own general plan unless the other two governments
adopted parallel amendments. Id. at 1719-1720. Held, that the memorandum was an
“impermissible divestment by respondents’ of their power and obligation to enact legislation
affecting the lands within their respective jurisdictions.” 1d. at 1725. “A local legidative body
cannot surrender or impair its delegated governmental power under the Planning and Zoning
Law (Gov. C. 88 65000- 66499.58) or that of successor legidative bodies either by ordinance or
contract.” Id. at 1724. Contrary to thisruling, the Settlement Agreement restricts the City’s
ability to make land use decisions concerning the downtown area without the University’s
approval.

For example, the Settlement Agreement provides that, although the City will act asthe
Lead Agency under CEQA for preparation of the DAP and the DAP EIR, University staff will
jointly prepare the DAP. SA at 7(11.B.2) (RIN, Ex. D). In addition, the City must allow the
University to jointly plan all public meetings regarding the DAP and DAP EIR. SA at 9 (11.B.5)
(RIN, Ex. D). The Settlement Agreement also prohibits the release of adraft or final DAP or
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EIR until the University consents to such arelease. SA at 9 (111.B.6) (RIN, Ex. D). In addition,
the University must accept any mitigation measures included in the DAP EIR before such
mitigation measures can be finalized. Id.

The impacts of reorganizing the City’s Downtown Area do not cease to exist at the
imaginary line between land owned by The Regents and land owned by Berkeley citizens. The
Downtown Areaincludes substantial private property. Because the DAP and the Settlement
Agreement will have wide-ranging impacts that spread well beyond the borders of The Regents
holdings, the City’ s delegation of its police power and control over land use planning and
environmental protection in this area was unlawful.

Respondents proffer the City Manager’ s report on Resolution No. 63,069-N.S., and the
Resolution itself, as evidence “that the City fully intends to comply in all respects with state and
local laws governing land use plans, aswell as CEQA.” Resp. Memo. 9:18-20. The City’'s
future intentions are irrelevant. The Settlement Agreement purports to restrict the City’ s police
powers and authority over its own land use planning; later, self-serving interpretations ignoring
the plain and unlawful language of the Settlement Agreement do not retroactively validate it.

F. The Sdtlement Agreement Violates the City of Berkeley Municipal Code.

Respondents argue that “[n]othing in the City’ s charter or ordinances grants the Planning
Commission any rolein controlling litigation”, and that the City did not violate the Berkeley
Municipal Code by failing to allow the Planning Commission to review the City Council’s
approva of the creation of the DAP. Resp. Memo. 10:4-13. However, the Settlement
Agreement did much more than control litigation; it set conditions for the formulation of the
DAP without input from the Planning Commission. Berkeley Municipal Code § 3.28.100, subd.
(F), gives the Planning Commission the power “[t]o make, in its advisory capacity, any and all
recommendations to the City Council relating to the above matters, including changes or
amendments to the master plan or any portion thereof.” The “above matters’ include “all
zoning matters’; “plans designed to provide for, regulate and direct the future growth,
development and beautification of the City”; and a“long-term general master plan for the
physical development of the city.” The Settlement Agreement propounds a Downtown Area
Plan (regulating and directing the future growth and development of the City) without first
obtaining advisory recommendations on that Plan from the Planning Commission. The skeleton
of the DAP has been erected without input from the Planning Commission, regardless of the
Planning Commission’s future advice on its fleshing-out.

Contrary to respondents’ assertion, the cause of action is not based on the assumption
“that the City Council is going to violate Chapter 3.28 in the future.” Resp. Memo. 10:21-22.
The Planning Commission has alreadybeen deprived of the opportunity to advise the City
Council on the creation of the DAP, violating Chapter 3.28 as of the present.

Furthermore, the question whether this section has been violated is a question of fact to
be resolved at a hearing on the merits, not via demurrer. Asnoted in Colm v Frands (1916) 30
Cal.App. 742, 752: “[1]t iswholly beyond the scope of theinquiry to ascertain whether the facts
stated are true or untrue. That is always the ultimate question to be determined by the evidence
upon atrial of the questions of fact.” Because this cause of action has been sufficiently
delineated in the Amended Petition and the City has shown no failure to alege sufficient facts to
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support the cause of action, the demurrer should be overruled.

G. The Fourth Cause ofAction Is Not Premature.

In astring of footnotes, respondents claim that the City, a charter city, need not conform
specific plansto its General Plan under Government Code section 65803. Resp. Memo. 11, fns.
11-13. However, despite Government Code section 65803's exemption provision, the City’s
approval of the Settlement Agreement was an abuse of discretion because the DAP is
inconsistent with Berkeley’s General Plan. A charter city’s noncompliance with its general plan
still presents grounds for finding that it abused its discretion, despite the relative independence
of charter cities from Chapters 3 and 4 of the Planning and Zoning Law. Mira Dewelopment Co.
v. City of San Dieg¢1988) 205 Cal.App.3d 1201, 1214 (“Mira”). “A genera planisa’charter
for future development’ within acity or county. It embodies fundamenta policy decisionsto
guide further growth and development. Virtually all local decisions affecting land use and
devel opment must be consistent with the general plan.” Fedeation of Hillside and Canyon
Asscciations v City of Los Angdes (2000) 83 Cal.App.4th 1252, 1260.

In Mira, supra, the court examined the general plan consistency of a challenged zoning
decision by the City of San Diego, even though San Diego, like Berkeley, isacharter city
exempt from Government Code section 65860's general plan consistency requirement. The
court explained: “ Since the City was required in chapter 3 of the planning and zoning law to
adopt agenera plan. . ., it makes sense that we should examine the plan to determine whether
the City’ s zoning decision was not an abuse of discretion.” Id. at 1214-1215 and fn. 8, noting
that Friends of “ B” Steet v. City of Hayward (1980) 106 Cal.App.3d 988 had “held there was
an implied statutory requirement that the city conform its proposed public works project to its
general plan.” Id. at 998. The Friendscourt also held that the implied statutory requirement
that a charter city must act consistently with its genera plan has no less effect than other,
express, statutory requirements of consistency. Id. at 998.

Although the statutory scheme supports such an “implied statutory requirement,” even
assuming arguendathat general plan consistency is not a specific “implied statutory
requirement,” “it makes sense” that this Court “should examine the plan” to determine whether
the City’ s approval of the Settlement Agreement “was not an abuse of discretion.” Mira, supra,
205 Cal.App.3d at 1214; accod, Garat v City of Riversidg¢1991) 2 Cal.App.4th 259, 283 fn.
15 (“inconsistency between a zoning enactment and a general plan of a charter city might be one
indicia of arbitrariness or capriciousness’).

Similarly, the court in City of Del Mar v City of San Dieg¢1982) 133 Cal.App.3d 401
acknowledged that charter cities are statutorily exempt from the zoning consistency requirement
of Government Code section 65860, but noted that even a charter city’s genera plan reflects
some idea of beneficial zoning. 1d. at 414. If the zoning ordinance does not bear areasonable
relation to the community’ s general welfare, it is an abuse of the city’s police power. Id. at 414-
415.

Finally, Neighbohood Action Goup v County of Calaveragl984) 156 Cal.App.3d
1176, extends the obligation implied in Friends the court held that a charter city could not issue
aconditional use permit if the city’s general plan does not conform to “mandatory statutory
criteriawhich are relevant to the uses sought by the permit.” Id. at 1176. Although the court
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acknowledged that state law does not explicitly subject conditional use permitsto a requirement
that the city’ s genera plan meet statutory requirements, the court held that this condition is
“necessarily implied from the hierarchical relationship of the land use laws.” Id. at 1182-1184.
Because a use permit is based on zoning law and the zoning law must comply with the adopted
general plan (Gov. C. § 65860), the adopted general plan must conform to state law (Gov. C. 88
65300, 65302). Id.

Government Code section 65300 requires cities to adopt a comprehensive, long-term
general plan for the use and physical development of land within the city. Government Code
section 65400 directs that the general plan isto serve “as a pattern and guide for the orderly
physical growth and development and the preservation and conservation of open space land of
the county or city, and as abasis for the efficient expenditure of [the city’s or county’s] funds
relating to the subjects of the general plan....” Thegenera planis, in short, a constitution for
all further development within the City.

Government Code section 65302 directs that the general plan “shall consist of a
statement of development policies and shall include a diagram or diagrams and text setting forth
objectives, principles, standards and plan proposals.” It must include elements for land use,
circulation, housing, conservation, open space, noise and safety. Id.

Government Code section 65030.1 declaresthat it is state policy that “decisions
involving the future growth of the state, most of which are made and will continue to be made at
the local level, should be guided by an effective planning process, including the local general
plan....

Government Code section 65700 directs that “ charter cities shall adopt general plans. . .
and such plans shall contain the mandatory elements required by Article 5 (commencing with
Section 65300).”

In accordance with the foregoing laws and related provisions of the California
Government Code, a city may not approve, finance or undertake projects unless they are
consistent with the city general plan. Friends of “B” Steet v. City of Hayward, sypra, 106
Cal.App.3d at 998-999. Thus, the City’s approval of the Settlement Agreement, to the extent
that Agreement isinconsistent with the Berkeley General Plan, is unlawful.

Contrary to respondents’ claim, petitioners are not “arguing backwards from an assumed
future result”. Resp. Memo. 11:14. The Settlement Agreement sets conditions for the DAP that
are presently in conflict with the General Plan. Respondents propose, as a solution, “amethod
for resolving potential inconsistencies between elements or parts of ageneral plan: it iscalled
amending the general plan and it happens al thetime. ...” Resp. Memo. 12:5-6. Whether or
not this statement is relevant or true, the Settlement Agreement currently creates a DAP with
elements that are in conflict with the General Plan, and the General Plan has not yet been
amended.

H. The Approval of the Settlement Agreement Violates Code of Civil Procedure
Sections 1085 and 1094.5.
Respondents argue, first, that the City Council was not required to fulfill any procedural

requirements in approving the Settlement Agreement because Section 113 of the Berkeley City
Charter gives the Council “control of al litigation” and imposes no procedural requirementsin
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settling litigation. Resp. Memo. 12:14-20. However, the Settlement Agreement purports not
only to dispose of litigation, but also to divest the City Council of itsindependent authority over
the adoption of anew Downtown Area Plan and EIR, without notice to and participation by the
public, as petitioners noted in their Amended Petition. Am.Ptn. 1:25-2:1.

Because the Settlement Agreement did much more than settle the litigation, the City
Council should have conducted a public hearing subject to the procedures required by C.C.P.
sections 1085 and 1094.5, but it did not. Because the proceedings from which the Settlement
Agreement emerged were not open to the public, it is not known whether the City Council
proceeded on the basis of findings of fact or other supportive documentation.

“The availability of writ relief to compel a public agency to perform an act prescribed by
law has long been recognized.” Santa Clara ©unty Counsel Attorneys Ass:i\bodside
(1994) 7 Cal.4th 525, 539. To obtain such relief, a petitioner must show two things: “* (1) A
clear, present and usually ministerial duty on the part of the respondent . . . ; and (2) aclear,
present and beneficial right in the petitioner to the performance of that duty . .. .”” Id. (citations
omitted). The Supreme Court has repeatedly held that this second requirement is met as a matter
of courseif “the question is one of a public right and the object of mandamusisto procure
enforcement of a public duty.” Green vObledo(1989) 29 Cal.3d 126, 144, 8 Witkin, California
Procedure, “Extraordinary Writs” 8 83 at p. 870 (4th ed. 1997). Where a sufficient showing of
duty and public right is made, and no other adequate remedy is available, “the ‘discretion’ to
deny [the writ] practically disappears. The petitioner is then entitled to the writ ‘ as a matter of
right.”” Id.,8 72 at p. 853-54 (quoting May v. Board of Directors (1949) 34 Cal.2d 125, 133).

A writ of mandamus under section 1085 will lieif the City's actions, according to the standards
of ordinary mandamus, were arbitrary, capricious, totally lacking in evidentiary support, or
conducted without the proper notice and procedure. City of Camel-bythe-Sa v Boad of
Sipervisors (1986) 183 Cal.App.3d 229, 238-239 (“Carmer).

Section 1085 is applicable in this case because, as described above, CEQA specifically
enjoins the City Council to conduct an initial study of the Downtown Area Plan’s potential
environmental impacts; prepare a negative declaration, mitigated negative declaration, or EIR;
discuss and evaluate the DAP s environmental impacts; disclose and evaluate the DAP' s
consistency with the Genera Plan; consider aternatives; allow and respond to public comments;
adopt findings of fact supported by substantial evidence; and adopt mitigation measures and
aternatives that would avoid or reduce any significant adverse environmental impacts of the
DAP. The Settlement Agreement unlawfully requires the City to tilt its environmental scalesin
the University’ s favor in conducting thes required reviews. Further, no notice was given to the
public prior to the Settlement Agreement’ s prescription of the DAP' s area, scope, and process.
The Planning Commission was not given the opportunity to advise the City Council prior to the
establishment of conditions for the DAP, contrary to Berkeley Municipal Code 3.28.100.

Respondents also contend that petitioners’ arguments are not yet ripe because no final
action regarding the DAP has been taken. Resp. Memo. 12:25-13:3. Nofinal actionis
necessary. Mandamus and prohibition are available to compel action which the law specially
enjoins, or to prevent that which the law forbids. Santa Clara G@unty Counsel Attorneys Ass’n
v. Wbodside(1994) 7 Cal.4th 525 (public employer required by statute to meet and confer with
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county counsel attorneys); California Civil Wit Practice (Cont. Ed. Bar 3d ed. 2001) 88 3.38,
6.2; C.C.P. § 1102. The matter isripe because the City has committed itself to a course of
action that repudiates CEQA’ s requirements.

In Bozung vLocal Agencyormation Commissio(il975) 13 Cal.3d 263, 279-282, the
high court reviewed adecision by aLoca Agency Formation Commission to approve an
annexation proposal. The commission argued that although the development of the land
following annexation might have an environmental effect, the mere approva of the proposal had
no such effect, since other, future developmental approvals would be required before
construction could begin. The commission in that case contended that the mere approval of the
annexation did not commit any government agency to approve future development of the area.
The Supreme Court rejededthis argument, holding that CEQA applied to the commission's
approva of the annexation because that approval was a necessary step in achain of events
which could culminate in physical impact on the environment. 13 Cal.3d at 279. Likewise
here, City’ s approval of the Settlement Agreement represents a necessary, albeit intermediate,
step in governmental approval of the Downtown Area Plan.

In Carmel supra, the court held that a challenge to a rezoning based on alleged violation
of CEQA was properly brought under section 1094.5, even though “rezoning of property, even a
single parcel, is generally considered to be a quasi-legidative act ... subject to review under
ordinary mandamus.” 183 Cal.App.3d. at 238. The court stated that the action in the case
“exhibited characteristics typical of aquasi-judicial act since it involved a determination of
specific rightsin regard to a particular factual situation rather than the formulation of broad
policy applicableto future situations.” Id. at 239. Here, the Settlement Agreement purported to
declare the rights of the City and of The Regents with respect to the future planning and
execution of the DAP. A writ of mandamus under section 1094.5 will lie “if the respondent has
not proceeded in the manner required by law, the order or decision is not supported by the
findings, or the findings are not supported by the evidence.” Section 1094.5, subd. (b). In
Citizens for the Sensible dopmat of Bishop Aea v County of Inyq1985) 172 Cal.App.3d
151, the court held that section 1094.5 applied to areview of agenera plan amendment,
rezoning, and development plan approval. Severa other cases support thisinterpretation (Rural
Landownas Ass'nv. City Coundl (1983) 143 Cal.App.3d 1031 (applied section 1094.5 to
annexation, general plan amendment, rezoning and development plan approval); Christward
Ministry v. Superior Court (1986) 184 Cal.App.3d 180 (applied section 1094.5 to general plan
amendment); Browning-Ferri s Ind. v. City Cowndl (1986) 181 Cal.App.3d 852 (applied section
1094.5 to rezoning and devel opment plan approval)). In this case, the City has not proceeded in
the manner required by law, in the respects described above, and no findings supported by
evidence have been made. Thus, respondents’ demurrer should be overruled.

l. The City of Berkeley Violated the Rublic Rerds Act.

Respondents argue that because the City produced petitioners requested documents
belatedly, rather than producing them not at all, petitioners are entitled to no additional remedy
and the allegation is therefore moot. Resp. Memo. 13:18-22. Respondents fail to acknowledge
the prejudicial impact of belated production of these documents. The City failed to produce
final or draft copies of the Confidentiality Agreement or the Settlement Agreement prior to
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approval, failed to produce documents relating to the Confidentiality Agreement after approval
of the Settlement Agreement, and did not specifically identify documents withheld from public
review. Am. Pet. 17:28-19:20.

The Public Records Act was modeled on the federal Freedom of Information Act, or
FOIA. Judicial construction of the latter is therefore instructive to interpretation of its
Cdlifornia counterpart. American Civil Liberties Union Foundation Deukmejian(1982) 32
Cal.3d 440, 447. Delays and other forms of inadequate compliance with the law can be
prejudicial to the party requesting public records. “Even when an agency does not deny a FOIA
request outright, the requesting party may still be ableto claim ‘improper’ withholding by
alleging that the agency has responded in an inadequate manner.” United S$ates Dep't of Justice
v. Tax Amalysts 492 U.S. 136, 151 (1989).

The Ninth Circuit Court of Appeals has held that “a case or controversy remainsif the
[defendant’ 5] allegedly wrongful delay is capable of repetition, yet evading review.”
Biodiversity Legal Foundation Badgley 309 F.3d 1166, 1173 (9th Cir. 2002). In that casethe
defendants repeatedly failed to comply with listing deadlines established by the Endangered
Species Act. Upon the commencement of litigation, the defendant would typically issue a
finding on the listing and subsequently argue that the lawsuits filed against it were moot, thus
evading litigation on theissue. This practice ran afoul of the “*capable of repetition, yet evading
review’ ... exception to the general principle of mootness’ found in Southern Pacific @rminal
Co.Vv. ICC, 219 U.S. 498 (1911). The samerule appliesto aclaim aleging a pattern and
practice of unreasonable delay in responding to FOIA requests, even when the plaintiff's FOIA
request had already been resolved. Mayod v. Nelsorn 938 F.2d 1006 (9th Cir. 1991).

California Government Code section 6256.2 states that “[n]othing in this chapter shall be
construed to permit an agency to delay access for purposes of inspecting public records.” The
City’ srepeated delays in producing documents are contrary to this section and prejudicial to
petitioners’ cause, in contravention of the principles enumerated above. Respondents’ attempt
to excuse thisfailing in their demurrer is unavailing, and the demurrer should be overruled.

[l . CONCLUSION

For the foregoing reasons, respondents’ Demurrer is without merit and should be
overruled.

Dated: January 30, 2006 Respectfully submitted,

LAW OFFICES OF STEPHAN C. VOLKER

/S Stephan C. Volker

Stephan C. Volker

Attorney for Petitioners Carl Friberg, Anne
Wagley, Jim Sharp and Dean Metzger
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PROOF OF SERVICE BY
ELECTRONIC FACSIMILE T RANSMISSION AND U.S.MAIL

| am aresident of the United States and of the State of California. 1 am employed in the
County of Alameda. My business address is 436 - 14th Street, Suite 1300, Oakland, CA 94612.
My business telephone number is (510) 496-0600. | am over the age of eighteen years. | am not
a party to the within action or proceeding.

On January 30, 2006, | electronically transmitted by facsimile and aso mailed the
following document in a pre-addressed stamped envel ope addressed to the persons listed below:

PETIT IONERS' MEMORANDU M IN OPPOSITION TO RESPONDENTS’
AND REAL PARTIES DEMURRER TO VERIFIED PETIT ION
FOR WRIT OF M ANDATE AND COMPLAINT FOR
DECLARATORY AND INJUNCTIV E RELIE F AND ATTORNEY'S FEES

Zachary D. Cowan Charles Olson

Offices of the City Attorney Sanger & Olson

City of Berkeley One Embarcadero Center, 12th Floor
2180 Milvia Street, 4th Floor San Francisco, CA 94111-3617
Berkeley, CA 94704 Fax: (415) 693-9322

Fax: (510) 981-6960

Hope A. Schmeltzer

Office of the University of California
Counsel

1111 Franklin Street, 8th Floor
Oakland, CA 94607-5200

Fax: (510) 987-9757

| declare under penalty of perjury that the foregoing is true and correct. Executed
January 30, 2006, at Oakland, California.

/S Teddy Ann Fuss

Teddy Ann Fuss
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