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NOTICE OF MTN AND MTN OF PETITIONERS FOR PRMPTRY 
WRITS OF MNDATE AND PROHBTION AND DECL RLF 

STEPHAN C. VOLKER (CSB #63093)
JOSHUA A.H. HARRIS (CSB #226898)
MARNIE E. RIDDLE (CSB #233732)
LAW OFFICES OF STEPHAN C. VOLKER
436 – 14th Street, Suite 1300
Oakland, CA  94612
TEL: 510/496-0600
FAX: 510/496-1366

Attorneys for Petitioners 
CARL FRIBERG, ANNE WAGLEY, JIM SHARP 
and DEAN METZGER

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ALAMEDA

CARL FRIBERG, ANNE WAGLEY, JIM SHARP
and DEAN METZGER,

Petitioners/Plaintiffs,

v.

TOM BATES, in his official capacities as Mayor and
Councilmember of the City Council of Berkeley,
LINDA MAIO, in her official capacity as
Councilmember of the City Council of Berkeley,
DARRYL MOORE, in his official capacity as
Councilmember of the City Council of Berkeley,
MAXWELL ANDERSON, in his official capacity as
Councilmember of the City Council of Berkeley,
LAURIE CAPITELLI, in his official capacity as
Councilmember of the City Council of Berkeley,
GORDON WOZNIAK, in his official capacity as
Councilmember of the City Council of Berkeley,
CITY OF BERKELEY, a municipal corporation,
CITY COUNCIL OF BERKELEY, PHIL
KAMLARZ in his official capacity as City Manager
of the City of Berkeley, MANUELA
ALBUQUERQUE, in her official capacity as
Attorney of the City of Berkeley, and DOES I-XX, 

Respondents/Defendants, 

and

UNIVERSITY OF CALIFORNIA BERKELEY;
REGENTS OF THE UNIVERSITY OF
CALIFORNIA, and DOES XXI-XXX,

Real Parties in Interest.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Civ. No. RG 05230715

NOTICE OF MOTION AND
MOTION OF PETITIONERS FOR
PEREMPTORY WRITS OF
MANDATE AND PROHIBITION
AND DECLARATORY RELIEF;
DECLARATION OF COUNSEL 

Date:   January 24, 2006
Time:  9:00 a.m.
Dept.:  31
Judge: Hon. James A. Richman

File No. 10.349



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

NOTICE OF MTN AND MTN OF PETITIONERS FOR PRMPTRY 
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PLEASE TAKE NOTICE that on January 24, 2006 at 9:00 a.m. or as soon thereafter as

this matter may be heard, in Department 31 of the Alameda County Superior Court, 201 13th

Street, Oakland, California 94612, petitioners Carl Friberg, et al., will move this Court for 

peremptory writs of mandate and prohibition and declaratory relief in this matter.  The grounds

for petitioners’ motion are that petitioners are entitled to this Court’s peremptory writs of

mandate and prohibition and declaratory relief directing and declaring that respondents’

Settlement Agreement with real parties in interest University of California Berkeley and

Regents of the University of California, and threatened implementation thereof, violate

applicable law, including the California Environmental Quality Act, Public Resources Code

section 21000 et seq., Article XI, section 7 of the California Constitution (establishing

respondent City of Berkeley’s “home rule” powers), the City of Berkeley City Charter, the City

of Berkeley Municipal Code, the Planning Code and Zoning Law, Government Code section

65000 et seq., and Code of Civil Procedure sections 1060 and 1085 et seq., all as more fully

explicated in the accompanying Memorandum of Points and Authorities.  

This motion is based on this Notice, the accompanying Memorandum of Points and

Authorities and Declaration of Counsel, the City of Berkeley’s Administrative Record, and on

the pleadings and records on file in this matter.  

Dated:  December 29, 2005 Respectfully submitted,

LAW OFFICES OF STEPHAN C. VOLKER

By:
STEPHAN C. VOLKER
Attorney for Petitioners CARL FRIBERG,
ANNE WAGLEY, JIM SHARP and DEAN
METZGER

DECLARATION OF COUNSEL

I, Stephan C. Volker, hereby declare:

1. I am lead counsel for petitioners Carl Friberg, et al., and have personal

knowledge of the following facts.
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2. Petitioners assembled the four-volume Petitioners’ Administrative Record of

City of Berkeley from documents produced by the City of Berkeley in response to petitioners’

Public Records Act requests.  In preparing this Administrative Record, petitioners strived to

include all documents within the City’s possession that are relevant to the allegations set forth in

petitioners’ First Amended Verified Petition for Writs of Mandate and Prohibition and

Complaint for Declaratory and Injunctive Relief and Attorney’s Fees filed herein on November

29, 2005.  

3. On October 18, 2005, petitioners submitted their draft Administrative Record

Index to counsel for respondents and real parties with a request for comments.  To date,

petitioners have received no comments from either respondents or real parties in interest on

petitioners’ draft Administrative Record Index, other than a request to postpone preparation of

the record until their demurrer was decided. 

4. On December 28, 2005, petitioners personally delivered their four-volume

Petitioners’ Administrative Record of City of Berkeley (including its index) to counsel for real

parties in interest, and attempted to deliver the same to counsel for respondents but was unable

to do so because respondents’ City Offices were closed all day on December 28, 2005. 

Therefore on December 28, 2005, petitioners Federal Expressed their four-volume Petitioners’

Administrative Record of City of Berkeley to respondents in care of the Berkeley City

Attorney’s Office, for delivery on December 29, 2005, with a request that the City “review and

certify this record so that it may be filed by January 4, 2006 in accordance with the parties’

previous stipulation.”

I declare under penalty of perjury that the foregoing facts are true and correct of my

personal knowledge, and that this declaration was executed on December 29, 2005 in Oakland,

California.

_______________________________________
STEPHAN C. VOLKER
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PROOF OF SERVICE BY PERSONAL DELIVERY

I am a resident of the United States and of the State of California.  I am employed in the
County of Alameda. My business address is 436 - 14th Street, Suite 1300, Oakland, CA 94612. 
My business telephone number is (510) 496-0600.  I am over the age of eighteen years.  I am not
a party to the within action or proceeding.  

On December 28, 2005, I arranged for personal delivery on that date of the following
documents:  

PETITIONERS’ ADMINISTRATIVE RECORD (VOLUMES 1-4) 
OF CITY OF BERKELEY.  

On December 29, 2005 I arranged for personal delivery on that date of the following
documents:

NOTICE OF MOTION AND MOTION OF PETITIONERS 
FOR PEREMPTORY WRIT OF MANDATE 

AND DECLARATORY RELIEF; DECLARATION OF COUNSEL 

addressed as set forth below (CCP §1012, 1013, and 1013(a)). 

Zachary D. Cowan
Offices of the City Attorney
City of Berkeley
2180 Milvia Street, 4th Floor
Berkeley, CA 94704
Fax:  (510) 981-6960

Hope A. Schmeltzer
Office of the University of California
Counsel
1111 Franklin Street, 8th Floor
Oakland, CA 94607-5200
Fax:  (510) 987-9757

Charles Olson
Sanger & Olson
One Embarcadero Center, 12th Floor
San Francisco, CA 94111-3617
Fax:  (415) 693-9322

I declare under penalty of perjury that the foregoing is true and correct.  Executed 
December 29, 2005, at Oakland, California.

                                                              
Teddy Ann Fuss
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